
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



NOTES AND COMMENTS. 377 

can coast, but this distance is much less than the average distance of our 
Alaskan territory, and in the present state of ocean travel 2,100 miles is a 
short distance. Indeed, no sufficient reason can be advanced against the 
annexation of the Hawaiian Islands, while on the other hand American 
interests, American glory, American supremacy are at stake. 

Every consideration in fact forces us to the conclusion that the annexa- 
tion or territorial acquisition of these islands is a military, naval, and com- 
mercial necessity to the United States. 

John A. Harman, Lieut. U. S. A. 



THE DANGER OF THE FEDERAL JUDICIARY. 

The Federal Judiciary is in great danger from itself 1 Unless it is shorn 
of much of its arbitrary power, and many imperfections which have become 
engrafted on the system axe eradicated, it may not be long before Congress, 
which has power to abolish all Federal courts except the Supreme Court, 
may be compelled to enact such legislation as will practically amount to 
their abolition. For many years a feeling of unfriendliness to those courts 
has been growing. About seven years ago Congress, to mollify a public de- 
mand for legislation against them, cut off their jurisdiction in more than 
two-thirds of the number of their cases. This for a time seemed to quiet the 
public, but there have been so many fresh causes for dissatisfaction, that 
there is now a greater cry against them than ever. 

It would be almost a calamity to have the iurisdiction of Federal courts 
over controversies between residents and non-residents taken away. The 
loans made by foreigners to Americans, and by Eastern to Western people, 
are almost fabulous, and out of them arise the greatest and most important 
contests, and it would not only weaken credits, but it would be a great in- 
justice not to furnish such litigants a tribunal free from local prejudice 
and influence. But this system cannot long endure unless there is a radical 
change. Some "reformers" will always be found who believe that the jury 
system should be abolished, and yet all the States, including the last that 
have been admitted into the Union, guarantee it to the people, and no State 
government would be considered perfect without it. Many Federal judges, 
however, treat the constitutional guarantee of trial by jury as a meaning- 
less, high-sounding phrase, and look upon the jury as a species of orna- 
mental furniture. The law contemplates that the jury shall decide the 
facts, and the judge the law ; but in many Federal courts, the judge, 
in his charge to the jury, argues the facts, taking a one-sided view of them ; 
and often the most fervid and partisan argument in the case is the judge's 
charge. Then, after he has thoroughly biased the minds of the jury, he 
says cynically : " Now, these are my ideas, but it is for you to pass upon 
the facts," and the appellate courts say that this is a legal antidote for the 
poison he has administered ; but every lawyer knows, as a matter of fact, 
that it is not. As long as the people so revere this system as to make it a 
part of their written constitutions, they will look with great disfavor on 
courts that make a farce of it. In most of the State courts, the judge is re- 
quired in his charge to state both sides of each contested proposition of 
law, and permit the jury, without comment from him, to decide the facts. 
If the jury system is unworthy, blot it out of the Constitution, or else let 
the jury, unawed by the powerful influence of the judge, perform its duty. 

When a Populist Legislature, " recognizing the severity of the times," 
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passes a law extending the period in which property can be sold under 
execution, the country rises up in arms, and the courts promptly de- 
clare such legislation unconstitutional, with respect to existing contracts. 
It does not, however, require great ingenuity for a man, heavily in- 
debted, to have a friend bring suit -against bim in a Federal court, alleg- 
ing some interest in his property, and have a "dear friend" appointed 
receiver fcr his property. Generally the only people to be affected by this 
proceeding are creditors, who are not even notified. By this sleight of hand 
performance, they are precluded from enforcing their contracts, until they 
can obtain permission from the court. Unless the court is really blind, as 
justice is proverbially said to be, it must see that the proceeding has but 
one purpose, and that is to hamper creditors ; and yet, although their notes 
and mortgages have matured, the Court says to them, " In view of the 
severity of the times, equity demands that you delay, until times ease up." 
Thus a Federal court successfully does, under one form, what a Populist 
Legislature is not permitted to do under another. 

Through a system of unwarranted judicial legislation, these courts 
practically confiscate mortgages by giving parties who furnish supplies to 
railroads and other institutions, within a certain time before a receiver- 
ship, priority over recorded mortgages. When a mortgage is recorded, it 
ought to be beyond the power of the mortgagor to impair it, and that 
always was the law until the Federal courts, assuming legislative func- 
tions, changed it. A widow in Maine buys a first mortgage bond on a Kan- 
sas railroad. Her money goes toward paying for the entire road. Five years 
after her mortgage is recorded, a man supplies some ties for the track, and if 
the road, a month thereafter, goes into a receivership, he is given priority 
over her ; her first mortgage is degraded to a second, and the man who 
has no mortgage finds himself in a better position than one who has. 

The climax of the exercise of "Federal court power" was reached re- 
cently when a Federal judge enjoined men from striking or quitting labor 
that had become distasteful or unprofitable. It would be a waste of time to 
seriously discuss the injustice of such an order. 

STikes are disastrous, and employees seem to forget that they are more 
direful in their consequences to them than to their employers but the power 
to strike is the only protection laboring men have against their employers. 
Lockouts, too, are disastrous, but no court could take this power from 
employers. The judge who issued that injunction is an upright man, and 
what he did was simply a violent manifestation, on his part, of the idea that 
has been growing among many Federal judges, that they can do almost 
everything necessary to enforce their ideas of justice. 

The growth of much of this spirit is attributable to the fact that until 
recently there was no appeal in most cases involving less than $5,000, and 
in such cases the judges often did not adhere to written law, but each 
judge decided each case as he believed to be right. The safety of the com- 
munity requires that the law should be stable and the same in every court, 
so that every man may know, before he enters into a transaction, what 
the law is, and govern himself accordingly. 

That Federal judges are subject to the every-day weaknesses of hu- 
manity was very forcibly demonstrated, when so many of them appointed 
relatives to office that Congress, a few years ago, was forced to pass a law 
absolutely forbidding it. 

In 1891 a bill was passed by Congress allowing appeals in all cases, but 
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even now appeals are so excessively expensive as to amount to a denial of 
justice to poor men, and an unjust tax on others more fortunately circum- 
stanced. The new bill created Federal Courts of Appeals, but their make- 
up is unwise, and to some extent makes the Federal system look ridiculous. 
The new courts are generally composed of one District and two Circuit 
judges. Under the new system, a Supreme judge goes from Washington 
to Chicago and hears a case, and his decision is reviewed on appeal by three 
judges of inferior rank; or a Circuit judge hears a case, and his decision is 
reviewed by one judge of inferior rank, and one judge of equal rank with 
himself. It looks odd to see an inferior judge reverse his superior — a cap- 
tain reversing his general's ordersl Take the World's Fair case at Chicago ; 
it was decided by one District and two Circuit judges. On appeal it was 
heard by the Chief Justice and two District judges, and they reversed it. 
If the judges had not been unanimous, the two District judges alone had 
the power to reverse their superiors, the two Circuit judges. The worst 
feature is that much of the trial work is still done by Circuit judges whose 
decisions are reviewed by their associates on the Appellate bench. 

Most of the eviis in connection with the Federal courts grow out of the 
fact that all the Appellate judges are permitted to try cases on the circuit, 
and the Supreme Court judges sit in review on their own decisions made on 
the circuit. If the Appellate judges were not permitted to hear cases on 
the circuit, they would not permit the trial judges to do many things which 
now reflect on the Federal courts. There are other grounds for complaint 
than those growing out of the exercise of arbitrary powers by the judges. 
Although nearly every State has abolished the old and complicated equity 
practice, the Federal courts cling to it. This system, overflowing with 
old fogy technicalities and refinements, puts litigants to great and need- 
less expense in time and money, and gives rise to great battles of quibbles 
about pleadings, and often requires months to take testimony by deposition, 
which could be taken orally in a few days or possibly hours, and occasions 
the expenditure of large sums for taking and printing the testimony, simply 
to keep up useless forms. These are only illustrations of some of the 
things which subject these courts to adverse criticism. 

The entire Federal Judiciary system should be overhauled. The power 
to indulge in judicial legislation should be effectually taken away. The 
power of the courts should be put in harness. In jury cases, the judge 
should be required to confine himself to the law, leaving the facts to the 
jury. No Appellate judge should be permitted to hear cases on the circuit. 
Appeals should be made comparatively inexpensive and easily obtainable. 
Congress should formulate a new judicial system, characterized bysim- 
plici f y, under which litigants can feel assured that the law, as it is written, 
will be administered, and that it will be the same to and for all, and not de- 
pend upon the whim or caprice of any individual judge. 

Henry Wollman. 



PAST EXTRA SESSIONS. 
John Adams, at his inauguration on March 4. 1797, was confronted by 
one of these "extraordinary occasions" provided for by Article 2, Section 3, 
of the Constitution, which empowers the President to " convene both 
houses, or either of them," and he called Congress in extra session. The 
pause of this action was a threatened rupture between France and the 



